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IN THE 


United States Court of 

for the District of Columbia 


Appeals 

Circuit. 


No. 10108. 


Morris Eigen, Appellant, 
v. 

George H. Lamson, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Morris Eigen from a judgment of 
the United States District Court for the District of Colum¬ 
bia entered for the appellee, defendant below, on a motion 
to dismiss for lack of jurisdiction in the court. 

The original jurisdiction below. Appellant’s action is a 
claim for relief in the nature of a bill in equity for specific 
performance of a contract in writing by which appellee 
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agreed to repurchase certain land in the Commonwealth of 
Virginia, said contract having been entered into in said 
Commonwealth. Appellant is a resident of Virginia and 
appellee a resident of the District of Columbia. Appellant 
contends that jurisdiction is existent under District of Co- 
umbia Code (1940 ed.) Sec. 11-306. 

Since this appeal is made from an order dismissing ap¬ 
pellant’s action for lack of jurisdiction appellant’s conten¬ 
tions as to jurisdiction will be more fully set forth here¬ 
inafter. 

The appellate jurisdiction here. The judgment of the 
court below was a final order dismissing plaintiff’s action 
from which an appeal to this court will lie in accordance 
with the provisions of District of Columbia Code (1940 ed.) 
Sec. 17-101. 


STATEMENT OF THE CASE. 

The court below dismissed the plaintiff’s action on the 
ground that the Municipal Court for the District of Colum¬ 
bia has exclusive jurisdiction over the appellant’s claim for 
relief. The decision was predicated upon the opinion of the 
court that plaintiff’s relief under the facts alleged in the 
complaint would be a judgment for money in an amount 
less than Three Thousand ($3000) Dollars. The order en¬ 
tered did not state the reason for dismissal. (R. 47; App. 
24.) The opinion of the court, however, does state the 
ground thereof. (R. 53; App. 23.) 

The facts upon which the appellant relies are to be found 
in the pleadings and exhibits. Concisely stated, they are 
as follows: 

1. That appellant and appellee entered into a contract in 
writing on July 29, 1947, by which appellant agreed to buy 
and appellee to sell certain land situate in Clarke County, 
Virginia, said contract providing: “It is understood that 
the title is to be good of record or no sale. However a rea¬ 
sonable time shall be allowed the Vendor to correct any 
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defects reported by the title examiner.” (R. 16, 24; App. 
13,16.) 

2. That appellee was unable to convey title “good of 
record” as agreed, and as a result a second contract in 
writing was entered into by appellant and appellee on Sep¬ 
tember 3, 1947, in Berryville, Virginia, by which appellant 
agreed to accept a general warranty deed to the aforesaid 
land and to pay therefor the previously agreed price of 
Two Thousand ($2000) Dollars, and appellee agreed (1) to 
convey said property accordingly, (2) to cause to be in¬ 
stituted at once appropriate legal proceedings for the pur¬ 
pose of obtaining a decree removing all clouds from the 
title to the aforesaid property, and (3) to repurchase the 
property at the same price from the appellant, upon recon¬ 
veyance by him, if appellee should fail to obtain the afore¬ 
said decree within a reasonable time. (R. 1, 25, 26, 30; 
App. 2,17, 18, 21.) 

3. That appellant accepted the deed aforesaid and made 
the settlement agreed upon. (R. 2,4, 5, 26; App. 3,4,5,18.) 

4. That appellee did fail to cause to be instituted at once 
the agreed proceedings to remove all clouds from the title 
to the property and did further repudiate his obligations 
under the aforesaid contract of September 3, 1947, on or 
about October 17,1947, and has failed to obtain a decree to 
remove all clouds from the title to the land purported to 
be conveyed by the deed to the appellant from the appel¬ 
lee. (R. 2, 26-28; App. 3,18-20.) 

5. That since appellee’s breach and repudiation of the 
aforesaid contract of September 3,1947, appellant has been 
at all times ready, willing, able and anxious to reconvey 
the said land to appellee, and that appellee’s conduct and 
statements to the effect that legal action would be neces¬ 
sary to obtain satisfaction from him have rendered futile 
any tender of a deed of reconveyance to appellee, even 
though such tender has been attempted and evaded by the 
said appellee. (R. 2, 28; App. 3, 20.) 
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6. That appellant did proffer into the court below, with 
his complaint herein, a proper deed of reconveyance and 
did pray the court that defendant be required specifically 
to perform his agreement by accepting the aforesaid deed 
of reconveyance from the appellant and by paying to the 
appellant the agreed purchase price, with ancillary dam¬ 
ages, interest and costs of the action. (R. 2, 6-7, 28-29; 
App. 3,6, 7,20,21.) 

7. By his answer appellee raised issues of title in that 
he alleged that any defects existing were of no consequence. 
(R. 13, 14; App. 10, 11.) 

STATEMENT OF POINT. 

Appellant contends that the lower court was in error in 
ruling that the action instituted by the appellant for spe¬ 
cific performance of a contract for the sale of real property 
was within the exclusive jurisdiction of the Municipal Court 
for the District of Columbia. 

SUMMARY OF ARGUMENT. 

The exclusive jurisdiction of the Municipal Court for 
the District of Columbia is limited by statute to civil ac¬ 
tions in which the claimed value of personal property or 
the debt or damages claimed, exclusive of interest, attor¬ 
neys’ fees, protest fees, and costs, does not exceed the sum 
of $3000. Appellant’s action seeks specific performance of 
a contract obligation to repurchase real property. Appel¬ 
lant seeks to enforce a substantive right in equity to which 
he is entitled by the law of Virginia, which is the situs of 
the land and the locus of the contract. This right is en- 
forcible in the courts of the District of Columbia, and since 
the right to be enforced is neither a claim to specific per¬ 
sonal property nor a claim for debt or damages, the action 
does not fall within the exclusive jurisdiction of the Mu¬ 
nicipal Court and was properly instituted in the United 
States District Court for the District of Columbia, which 
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is the court of general jurisdiction. Furthermore, the ap¬ 
pellee by his answer has raised the issue of the sufficiency 
of the title of the property conveyed to the appellant, which 
appellant now seeks to require the appellee to repurchase 
pursuant to his agreement. 

ARGUMENT. 

The Exclusive Jurisdiction of the Municipal Court for 
the District of Columbia Does Not Extend to This 
Action. 

Virginia was both the place where the contract involved 
herein was made and the situs of the land which the 
appellee agreed to repurchase. Consequently, under the 
comity rule as applied in the District of Columbia, the law 
of Virginia determines the substantive rights of the par¬ 
ties. 

Griffith v. Stewart, 31 App. D. C. 29; affd. 217 U. S. 

323, 30 S. Ct. 528, 54 L. Ed. 782. 

Stone v. Fowlkes, 29 App. D. C. 379. 

Smith v. Schlein, 79 App. D. C. 166, 144 F. (2d) 257. 

Schlein v. Smith, 82 App. D. C. 42,160 F. (2d) 22. 

The Virginia authorities clearly establish that the appel¬ 
lant is entitled to specific performance of appellee’s agree¬ 
ment to repurchase. The vendor under an executory con¬ 
tract for the sale of real property may have equitable relief 
in specific performance by Virginia law. 

Ayres et al. v. Robins, 30 Grat. (71 Va.) 105. 

Wolford et al. v. Jackson et al., 123 Va. 280, 96 S. E. 

237. 

The basic question then is whether a vendor’s action for 
specific performance of a land contract in which the agreed 
price is less than $3000 is one of the “civil actions ... in 
which the claimed value of personal property or the debt 
or damages claimed . . . does not exceed the sum of $3000 
_” now within the exclusive jurisdiction of the Municipal 
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Court for the District of Columbia by virtue of District of 
Columbia Code (1940 ed.) Supp. VI, Sec. 11-755 (a). 

Although it is settled that the exclusive jurisdiction of the 
Municipal Court includes equitable actions, it is also clear 
that the Code provision limits the scope of the court’s jur¬ 
isdiction under the clause quoted above to personal prop¬ 
erty, debt and damage claims. 

Klepvnger v. Rhodes, 78 App. D. C. 340, 140 F. (2d) 
697. 

Rowe v. Nolan Finance Co., 79 App. D. C. 35, 142 F. 
(2d) 93. 

Appellant’s action is for specific performance of appel¬ 
lee’s contractual promise. In the Klepinger and Rowe 
cases cited above the equitable claims were directed in each 
case toward the recovery of a specific res, therefore their 
essential nature as personal property claims may be seen. 
The only res involved in appellant’s action is the real prop¬ 
erty which appellee agreed to repurchase. A broader con¬ 
struction of the word personal property would render the 
words debt and damages mere surplusage. 

Likewise, appellant’s action is not a debt claim nor a 
claim for damages. The words debt and damages appeared 
in D. C. Code (1940 ed.) Sec. 11-703 which was superseded 
by Sec. 11-755 (a) quoted above. Sec. 11-703 conferred 
exclusive jurisdiction on the Municipal Court “in all civil 
cases in which the amount claimed to be due for debt or 
damages arises out of contracts” and does not exceed $1000. 
It is submitted that the words debt and damages as used 
in Sec. 11-755 (a) are used exactly as they were in Sec. 11- 
703. Consequently, it is further submitted that the juris¬ 
diction of the Municipal Court depends upon the nature 
of the claim as a claim for debt or damages at law. The 
equitable remedy of specific performance does not fall 
within the limitations of debt or damages, although it does 
fall within the Municipal Court’s jurisdiction where a per¬ 
sonal property res is the subject matter of the action. 
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See Eowenstein Realty Cory. v. Richardson et al., 77 App. 
D. C. 299, 135 F. (2nd) 803. 

Klepinger v. Rhodes, supra. 

Rowe v. Nolan Finance Co., supra. 

The leading Virginia authority on the vendor’s equitable 
right to specific performance indicates clearly that under 
the law of that jurisdiction it is a primary right original 
with equity. 

Ayres et aL v. Robins, supra, at 115. 

See Greer v. Doriot, 137 Va. 589,120 S. E. 291, 295. 

Also see McDaniel v. Daves, 139 Va. 178,123 S. E. 663. 

Debt as used in Sec. 11-755 (a) is a money obligation 
upon which debt or indebitatus assumpsit would lie at com¬ 
mon law. By comity the District of Columbia Courts would 
not enforce the obligation created by the contract between 
appellant and appellee as a debt unless it could be so en¬ 
forced in Virginia. As long ago as 1807 the Virginia courts 
held that the vendor in a contract for the sale of land could 
not maintain an action of indebitatus assumpsit. 

Hoskins v. Wright, 1 Hen. & M. (Va. 1807 ) 377. 

One important distinction between a law action for the 
purchase price of land as debt or damages, and an action 
for specific performance becomes clear when the effect upon 
the vendor’s lien is considered. Over 100 years ago the 
Virginia legislature abolished vendors’ implied equitable 
liens. This provision is to be found today in the Virginia 
Code of 1942, Sec. 5183, p. 2008. This provision, however, 
does not affect the vendor’s superior lien so long as he 
retains the legal title. In an action on the theory of debt 
or damages, the vendor’s claim under the contract is 
merged in the judgment The vendor’s satisfaction is re¬ 
stricted to that property which can be reached by execution. 
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The vendor’s lien on the land is contingent upon retention 
of the legal title or express provision therefor. 

See Ayres et al. v. Robins, supra at 115. 

Also see Stoner v. Harris, 81 Va. 451,459. 

In equity the decree of specific performance is in per¬ 
sonam. The court prescribes that the vendee shall have no 
right to the legal title until the decree is satisfied. Further¬ 
more, the court having jurisdiction over the parties, it may 
order the vendor to dispose of or account for the property 
in accordance with the equities of the parties in satisfac¬ 
tion of the decree. It is submitted then that the rights of 
the parties with respect to the real property are in issue, 
and since competing interests in land are involved the 
Municipal Court is devoid of jurisdiction. 

Ayres et al. v. Robins, supra, at 115. 

Wolford v. Jackson, supra, at 289. 

See Smith v. Schlein, supra. 

Also see Stoner v. Harris, supra, at 459, 460. 

It is further submitted that the appellee in his answer 
has raised an issue of title to the land by his allegations 
“that any defects existing ... were of no consequence, hav¬ 
ing been cured by the Statute of Limitations” and his fur¬ 
ther reference to clouds upon the title as “suggested 
clouds”. It is submitted that appellee has impliedly denied 
the existence of clouds upon the title to the land, which was 
the subject matter of the contract of sale. (R. 12, 13, 14; 
App. 9,10,11.) 

See D. C. Code (1940 ed.) Sec. 11-704 and 11-738. 

CONCLUSION. 

It is respectfully submitted that appellant’s civil action 
filed in the United States District Court for the District of 
Columbia is not encompassed by the limiting words per¬ 
sonal property, debt or damages specified in the enabling 
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act granting exclusive jurisdiction to the Municipal Court 
for the District of Columbia in certain types of actions, and 
that appellee in his answer raised issues of title to land 
which cannot be tried in the said Municipal Court. 

Respectfully submitted, 


Richabd E. Ely, 

1432 Girard St, N. W., 
Washington, D. C., 

On the Brief. 


Elmer F. Bennett, 

65 Galveston St., S. W., 
Washington 20, D. C. 
Attorney for Appellant. 
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1 Filed Jun. 9,1948. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2388- ’48 

Morris Eigen, 1124 North Highland St., Arlington, Virginia, 

Plaintiff, 

v. 

George H. Lamson, 2305 Calvert St., N. W., Washington, 

D. C., Defendant. 

Complaint for Specific Performance. 

1. That the plaintiff, Morris Eigen, is an adult citizen 
of the United States and does reside at 1124 North High¬ 
land Street, Arlington, Virginia; that the defendant, George 
H. Lamson, is an adult citizen of the United States and re¬ 
sides at 2305 Calvert Street, N. W., Washington, D. C. 

2. That on or about September 3, 1947, plaintiff and de¬ 
fendant entered into an agreement in writing whereby 
plaintiff agreed to accept a general warranty deed from the 
defendant to three (3) certain tracts of land situated east 
of the Shenandoah River in Clarke County, Virginia, con¬ 
taining in the aggregate one hundred and twenty-four and 
three-fourths (124%) acres, more or less, and more fully 
described in said deed, a copy of which is annexed hereto 
as Exhibit A; and plaintiff further agreed to make settle¬ 
ment in full therefor in the amount of two-thousand ($2,000) 
dollars; and whereby defendant agreed to cause to be 
initiated at once appropriate proceedings in the Circuit 
Court of Clarke County, Virginia, for the purpose of re¬ 
moving all clouds from the title to the aforesaid property, 
and defendant further agreed to repay the plaintiff in the 
amount of two-thousand dollars upon reconveyance of the 
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property by plaintiff in the event of defendant’s failure to 
obtain a decree within a reasonable time. 

2 3. That plaintiff has performed in full under the 

provisions of the above mentioned contract; that 
plaintiff paid the sum of two-thousand ($2,000) dollars to 
the defendant and accepted defendant’s general warranty 
deed, a copy of which is annexed hereto as Exhibit A. 

4. That on or about October 17, 1947, defendant repudi¬ 
ated his further obligations agreed to in the contract set 
forth in paragraph 2 above. 

5. That defendant failed to cause to be instituted at once 
appropriate proceedings to remove all clouds from the title 
to the property purported to be conveyed by defendant’s 
general warranty deed, a copy of which is annexed hereto 
as Exhibit A; that defendant has failed to obtain a decree 
within a reasonable time to remove all clouds from the title 
to the property purported to be conveyed by defendant’s 
general warranty deed, a copy of which is annexed hereto 
as Exhibit A. 

6. That since defendant’s repudiation referred to in para¬ 
graph 4 above, and defendant’s further breach referred to 
in paragraph 5 above, plaintiff has been at all times, and is 
ready, willing, able and anxious to reconvey to the defend¬ 
ant the property described in Exhibit A annexed hereto; 
that defendant has rendered tender of a deed of recon¬ 
veyance to defendant by plaintiff futile by his conduct and 
statements that legal action would be necessary to obtain 
performance by him. 

7. That plaintiff tenders herewith a sufficient deed of 
reconveyance to the defendant of the property described in 
Exhibit A annexed hereto, said deed of reconveyance an¬ 
nexed hereto as Exhibit B. 

Wherefore, plaintiff prays: 

1. That defendant be required specifically to perform 
said agreement; 
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2. Damages in the sum of $300; 

3. That if specific performance is not granted, plaintiff 
have judgment against defendant in the sum of one-thousand 
two-hundred ($1,200) dollars. 

Morris Eigen. 

Elmer F. Bennett, 

Attorney for Plaintiff. 

4 Filed Jun. 9,1948. 

Exhibit A. 

This Deed made and entered into this 3rd day of Septem¬ 
ber, 1947, by and between George Lamson, party of the first 
part and Morris Eigen, party of the second part. 

Witnesseth: That for and in consideration of the sum 
of Ten ($10.00) Dollars, cash in hand paid unto the said 
party of the first part by the said party of the second part, 
at and before the signing, sealing and delivery of these 
presents, and other good and valuable consideration, the 
receipt whereof is hereby acknowledged, the said party of 
the first part does hereby grant and convey unto the said 
party of the second part, with general warranty of title, all 
buildings and improvements thereupon situated and rights 
thereunto appertaining. 

First: All of that certain tract of land situated on the east 
side of the Shenandoah River in Clarke County, Virginia, 
and bounded as follows: Beginning at a stone in Fullers 
line corner to Robert Drish, running N 4 1 /* W 715/10 poles 
to a stone, corner in Robert Drishes line, thence with his 
line N47 E 3411/10 poles to a stump, thence with another 
of Drishes lines W 11 E 16 poles to a cluster of chestnuts 
in Mrs. Colstons line, thence with said Colston’s line S 76 
W 30 poles to a chestnut oak in a branch, thence S 44 W 14 
poles to a stake, thence S 32 W 113/10 poles to a stake, 
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thence S 46*4 W 4 4/10 poles to the beginning containing 
19% acres, more or less, and being the same property which 
was conveyed nnto the said party of the first part by deed 
from Nellie 0. Castleman, bearing date of August 28th, 
1947, of record in the Office of the Clerk of the Circuit Court 
of Clarke County, Virginia, in Deed Book 35 at page-. * 

Second: The following described tract of land also situ¬ 
ated on the east side of the Shenandoah River in Chapel 
Magisterial District of Clarke County, Virginia; 

5 That certain parcel of land containing 15 acres 

more or less, adjoining the Jack Royston tract, Lan- 
ham, and others; 

That certain parcel of land containing 90 acres more or 
less, known as the “Nancy Willingham” tract, adjoining 
Reese Lloyd, Ludwell Lloyd and Letcher Lloyd, and being 
the same tracts of land which were conveyed unto the said 
party of the first part by deed from Nellie 0. Castleman, 
dated August 28, 1947, of record in the Office of the Clerk 
of the Circuit Court of Clarke County, Virginia, in Deed 
Book 35 at page-. 

The aforesaid grantor covenants that he has the right to 
convey the said property to the aforesaid grantees; that he 
has done no act to encumber the said property, that the said 
grantee shall have quiet possession of the same, free and 
clear of all encumbrances and that he will execute such 
further assurances of the said property as may be requisite. 

Witness the following signature and seal this the 3rd day 
of September, 1947. 

/s/ George Lamson (seal) 

State of Virginia, 

County of Clarke, to-wit: 

This day personally appeared before me, Edward McC. 
Williams, a commissioner in Chancery of and for the Cir¬ 
cuit Court of Clarke County, Virginia, George Lamson, 
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whose name is signed to the foregoing writing bearing date 
on the 3rd day of September, 1947, and acknowledged the 
same before me in my County and State aforesaid. 

Given under my hand this the 3rd day of September, 1947. 

/s/ Edward McC. Williams, 
Commissioner in Chancery of and for the 
Circuit Court of Clarice County , Virginia. 

6 Exhibit B. 

This Deed made and entered into this 24th day of March, 
1948, by and between Morris Eigen, party of the first part 
and George Lamson, party of the second part. 

Witnesseth : That for and in consideration of the sum of 
Ten ($10.00) Dollars, cash in hand paid unto the said party 
of the first part by the said party of the second part, at and 
before the signing, sealing and delivery of these presents, 
and other good and valuable consideration, the receipt 
whereof is hereby acknowledged, the said party of the first 
part does hereby grant and convey unto the said party of 
the second part, with all buildings and improvements there¬ 
upon situated and rights therenunto appertaining, 

First: All of that certain tract of land situated on the 
east side of the Shenandoah River in Clarke County, Vir¬ 
ginia, and bounded as follows: Beginning at a stone in 
Fullers line corner to Robert Drish, running N 4 y 2 W 
715/10 poles to a stone, corner in Robert Drishes line, 
thence with his line N 47 E 3411/10 poles to a stump, thence 
with another of Drishes lines W 11 E 16 poles to a cluster 
of Chestnuts in Mrs. Colstons line, thence with said Col¬ 
ston’s line S 76 W 30 poles to a chestnut oak in a branch, 
thence S 44 W 14 poles to a stake, thence S 32 W 113/10 
poles to a stake, thence S 46% W 44/10 poles to the be¬ 
ginning, containing 19% acres, more or less, and being the 
same property which was conveyed unto the said party of 
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the second part by deed from Nellie 0. Castleman, bearing 
date of August 28th, 1947, of record in the Office of the 
Clerk of the Circuit Court of Clarke County, Virginia, in 

Deed Book 35 at page-, and which was conveyed to said 

party of the first part by deed from said party of the second 
part, bearing date of September 3, 1947, of record in the 
Office of Clerk of the Circuit Court of Clarke County, Vir¬ 
ginia, in Deed Book 35 at page 514. 

Second: The following described tracts of land also situ¬ 
ated on the east side of the Shenandoah River in Chapel 
Magisterial District of Clarke County, Virginia; 

That certain parcel of land containing 15 acres, more or 
less, adjoining the Jack Royston Tract, Lanham, and 
others; 

7 That certain parcel of land containing 90 acres, 

more or less, known as the “Nancy Willingham” 
tract, adjoining Reese Lloyd, Ludwell Lloyd and Letcher 
Lloyd and being the same tracts of land which were con¬ 
veyed unto the said party of the second part by deed from 
Nellie 0. Castleman, dated August 28th, 1947, of record 
in the Office of the Clerk of the Circuit Court of Clarke 

County, Virginia, in Deed Book 35 at page-, and which 

was conveyed to said party of the first part by deed from 
said party of the second part, bearing date of September 3, 
1947, of record in the Office of Clerk of the Circuit Court 
of Clarke County, Virginia, in Deed Book 35 at page 514. 

The aforesaid grantor covenants that he has done no act 
to encumber the said property. 


Witness the following signature and seal this the 24th 
day of March, 1948. 


Morbis Eigen (seal) 


State of Virginia, 

County of Arlington, to-mt: 

I, Mabel Davis, notary public, for the county of Arlington, 
in the State of Virginia, do certify that Morris Eigen, whose 
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name is signed to the writing above bearing date on the 
24th day of March, 1948, has acknowledged the same before 
me in my county aforesaid. 

Given under my hand this 24th day of March, 1948. 

Mabel Davis, 
Notary Public. 

My commission expires October 20, 1950. 

• •••••••• 


11 Filed Jul 6, 1948. 

Answer: 

The answer of George H. Lamson to complaint filed 
against him in the United States District Court for the 
District of Columbia by Morris Eigen, Complainant: 

This respondent for his answer to the said Bill of Com- 
plant, or so much of it as he is advised is material he should 
answer, reserving to himself the benefit of all just excep¬ 
tions to said Bill of Complaint answers and says: 

(A) 1. That the complainant and respondent herein on 
the 29th day of July, 1947, entered into an agreement for 
the sale by the respondent and the purchase by the com¬ 
plainant of a certain tract of land, situate in Clarke County, 
Virginia, approximately 2 miles north of Lee-Jackson 
Highway, and composed of 3 tracts of land, in the aggregate 
totaling one hundred and twenty four and three fourths' 
(124%) acres, more or less, recently known as the Castle- 
man tract, the price agreed upon being that of Two-thousand 
($2000) dollars, with a cash payment upon the execution 
of the contract of sale and purchase of one hundred 
($100.00) dollars. Among other promises as are usually 
found in such contracts, the complainant agreed to pay the 
costs for examination of the title, which duty, to date, said 



9 


complainant has not performed. The contract herein above 
referred to is filed herewith and marked respondent’s 
12 Exhibit A; that complainant’s actions have been such 
during the period subsequent to the aforesaid con¬ 
tract that it has been impossible for the respondent to pro¬ 
ceed to completion of said contract and subsequent agree¬ 
ments with any assurance whatsoever as to complainant’s 
attitude toward all agreement or agreements with any course 
that he might have pursued under said contract and subse¬ 
quent agreement or agreements, as is more fully set forth 
in specific answer to complainant’s allegations as follows: 

(B) 1. For answer to complaint number 1, respondent 
admits all allegations therein contained. 

2. For answer to Complaint Number 2, respondent admits 
the allegations therein contained in whole. 

3. In answer to complaint number 3, the respondent ad¬ 
mits all the allegations therein contained in whole. 

4 and 5. For answer to complaint numbers 4 and 5 (com¬ 
plaints numbers 4 and 5 are answered together for the sake 
of expediency) the respondent denies the allegations there¬ 
in contained in whole, and in further response thereto states 
that immediately following the execution of the agreement 
alleged, in complaint number 2, respondent retained his 
attorney, Mr. Edward McC. Williams of Berryville, Vir¬ 
ginia, paying him the initial fee of twenty five ($25.00) dol¬ 
lars and directing him to proceed with suit to remove sug¬ 
gested clouds from the title to the land hereinbefore de¬ 
scribed, although Mr. Williams stated at the time that any 
defects existing, according to his examination, were of no 
consequence, having been cured by the Statute of Limita¬ 
tions ; that approximately a month following the execution 
of said agreement stated in complaint number 3, respondent 
was notified by his aforesaid attorney to confer with him 
concerning a rather disagreeable letter that he, the at- 
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torney, had received from the complainant under date of 

September 30, 1947; that upon an examination of 
13 said letter, which is addressed to Mr. Edward McC. 

Williams, Berryville, Virginia, no date appearing, 
respondent was surprised to find an unreasonable state of 
mind on the part of complainant, toward the status of the 
land deal of subject, and in addition, to find in complainant’s 
letter imputations of dishonesty and lack of moral and 
business qualifications on the part of respondent, which 
were wholly without foundation, and which are flatly denied 
by respondent, (which letter is filed herewith and marked 
respondent’s Exhibit B) which letter evidently incited a 
different feeling than had theretofore existed between re¬ 
spondent’s attorney and respondent, as is evidenced by re¬ 
spondent’s attorney’s letter to respondent under date of 
October 8,1947, in which he suggests that an additional fee 
be forwarded him, the amount being $125.00, in the face of 
probable liquidation between complainant and respondent, 
which last described letter is filed herewith and marked 
respondent’s Exhibit C; that respondent’s attorney, in his 
letter in Exhibit C, set forth the reasons that suit had not 
been instituted up to that date due to the fact that he, re¬ 
spondent’s attorney, had not secured all the information 
necessary for his purposes in instituting said suit, which 
naturally was of no fault of respondent; that following 
these incidents just recited, respondent sought to inquire 
of complainant, through his attorney, Mr. Julius Aranoff, 
of Washington, D. C., as to just what complainant’s stand 
was in the transaction at that time, wherefore respondent 
was unable to obtain any definite information on the subject 
of his inquiry, and was left in a quandary as to what pro¬ 
cedure to take under the circumstances, that is, respondent 
was at a loss to know whether or not to proceed with a suit 
of considerable expense, which was, in fact, unnecessary to 
good title, as good title already existed, and then still be 
placed in the position of having to defend himself against 
a suit by complaint for specific performance of contract 
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herein referred to as Exhibit A as such action is termed 
in complainant’s Bill of Complaint; that until this 
14 obnoxious state of affairs was perpetrated by com¬ 
plainant, respondent’s action in the premises had 
been those of complete compliance, but that after such 
situation was perpetrated, defendant was, as otherwise has 
been expressed, placed in an impossible situation with 
reference to attempting to please complainant and avoid 
liquidation, as it vividly appeared to respondent that com¬ 
plainant was unreasonable, was disgruntled and dissatisfied, 
or as more plainly expressed, sick of his bargain, which 
bargain was on the part of respondent fairly made and 
accompanied with all good intentions of complete and satis¬ 
factory performance on his part; that it is obvious from de¬ 
fendant’s Exhibit C that all duties as to the alleged breached 
contract—complainant Exhibit A—were promptly put in 
line for performance and would have been completed within 
a reasonable time, had not the complaint given such flagrant 
evidence of no further intention of performance on his 
part; that the respondent finally avers that, in view of cir¬ 
cumstances as set forth in detail above, any reasonable 
man would have declined further efforts to bring about an 
amicable culmination of the agreement suggested in com¬ 
plainant’s Exhibit A; that by reason of complainant’s ac¬ 
tions, he is in no wise entitled to relief in a court of equity, 
and in addition, because of the fact that no appreciable 
defect exists in the title to the land of subject, complainant 
is in no wise entitled to damages of any description. 

6. In answer to complaint 6, the respondent denies the 
allegations contained therein in whole. 

7. In answer to complaint number 7, respondent admits 
all the allegations therein contained, but with the statement 
that he is informed that complainant is married and that it 
is obvious from his inspection of the deed described in com¬ 
plaint number 7 that complainant’s wife is not joined in the 
deed. 
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And now, having fully answered the complainant’s bill, 
this respondent prays to be hence dismissed with his 
15 reasonable costs by him in this behalf expended. 


J. B. Morgan, 
Coimsel. 


George H. Lamson. 


• •*•**•*# 


16 Respondent’s ‘ ‘Exhibit A. ’ ’ 

Civil Action No. 2388-’48. 

Sales Contract—Virginia Law Reporter Blank No. 563 

SALES CONTRACT 

This Agreement of Sale made in triplicate this 29th day 
of July, 1947, between Morris Eigen (hereinafter known as 
the Vendee) and George H. Lamson (hereinafter known as 

the Vendor) and.(hereinafter known 

as the Agent). 

Witnesseth : That for and in consideration of the sum of 
One Hundred Dollars ($100.00) by cash (check) in hand 
paid, receipt of which is hereby acknowledged, the Vendee 
agrees to buy and the Vendor agrees to sell for the sum of 
Two Thousand Dollars ($2,000.00), all that certain piece, 
parcel or lot of land described as follows, to wit: Mountain 
land east of the Shenandoah River in Clarke County, Va., 
approximately 2 miles north of the Lee-Jackson Highway 
including the “Nancy Willingham” tract of 90 acres and 
adjoining tracts of 15 acres and 19% acres making 124% 
acres, more or less, in all, and more recently known as the 
* * Castleman tract. ’ ’ 

Terms of sale: Cash. 

The Vendor agrees to convey the above property with a 
General Warranty Deed. Examination of title, conveyane- 
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ing, notary fees, revenue stamps and all recording charges, 
including those for purchase money trust, if any, are to be 
at the cost of the purchaser. 

Where trustees are to be named in a deed of trust or 
trusts the said trustees are to be named by the party re¬ 
spectively secured thereby. 

All taxes, insurance, rents, and interest are to be ad¬ 
justed at the time of closing. 

The purchaser agrees to comply with the terms of sale 
herein within 30 days from the date of acceptance by owner 
or the deposit will be forfeited, in which event one-half of 
said deposit shall be paid to. 

It is understood that the title is to be good of record or 
no sale. However, a reasonable time shall be allowed the 
Vendor to correct any defects reported by the title examiner. 

It is understood that the property is to be conveyed sub¬ 
ject to any restrictions now thereon. 

Possession is to be given immediately. 

The Vendor agrees to pay to the Agent cash for his serv¬ 
ices a commission on the sale price of the property at the 
following rates: No commission involved. 

Witness the following signatures and seals this 29th day 
of July, 1947. 

Morris Eigen (seal) 

George H. Lamson ( seal ) 

17 Respondent’s Exhibit “B.” 

Civil Action No. 2388-’48. 

Mr. Edward McWilliams, 

Berryville, Virginia. 

Dear Mr. McWilliams: 

I started to write to you about a week ago, regarding the 
deed to the Castleman Tract. By the way, what steps have 
you taken to “Quiet Title”? For that purpose, you will 
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recall, Mr. George Lamson agreed to institute proceedings 
immediately. 

There are several matters concerning the transaction that 
are somewhat disturbing. By his actions and speech, Mr. 
Lamson had made it quite clear that he owned the tract 
several months prior to the appearance of the advertise¬ 
ment in the Washington, D. C., paper. The day we all met 
in your office, Mr. Lamson told me in Miss Cook’s presence, 
that he owned the tract for 2-3 months. However, according 
to the language of the Deed, he acquired ownership about a 
month after soliciting a $100.00 deposit for me—and only 
five days prior to conveying title to me. 

Giving Lamson the benefit of any misconstruction, and 
assuming that he was in fact merely acting as agent, he 
finds himself acting as a real estate agent in Washington, 
D. C., without a license. 

While I may not question Lamson’s integrity, you must 
admit that the property could have been secured in part or 
whole with my $100.00 and then subsequently sold at a 
profit to me. 

Under these circumstances, what is the legal status of the 
entire transaction? 


Yours truly, 


Dr. M. Eigen. 


MElAXiA 
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Respondent’s * ‘Exhibit C.” 
Civil Action No. 2388-’48. 


Edward McC. Williams 

ATTORNEY AT LAW 
BERRYVILLE, VIRGINIA 

October 8,1947. 

Mr. George Lamson, 

2305 Calvert St., N. W., 

Washington 8, D. C. 

Dear Mr. Lamson: 


I enclose copy of the letter referred to as having been 
received from Dr. Eigen. 

X have replied, advising him that you took a sales con¬ 
tract from Mrs. Castleman about three months ago, but that 
you were unable to get your deed due to the refusal of the 
bank trustee to execute the same; that your deed was finally 
received just a few days before the transaction with Dr. 
Eigen was completed. 

I explained to Dr. Eigen that I had not actually instituted 
the suit to clear the title to the property due to the fact that 
I had not secured all of the information necessary for the 
purpose; that I was attempting to get the information and 
would do so at the first opportunity. 

As long as there seems to be some possibility of some 
difficulty between you and Dr. Eigen, I would prefer to be 
covered fully as to my fee and court costs before proceeding 
further with the suit. 

I suggest that you forward me the sum of $125.00 which, 
in addition to the $25.00 deposit left with me by you, should 
be sufficient to insure me in the matter. 

With best wishes, I am 

Sincerely yours, 

Edward McC. Williams. 


Enc. 
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22 Filed Oct. 15, 1948 

Motion for a Summary Judgment and to Strike 
Defendant’s Answer. 

Now comes the plaintiff by Elmer F. Bennett, his at¬ 
torney, and moves the court to enter a decree for the plain¬ 
tiff in accordance with the prayer of the plaintiff set forth 
in his affidavit attached hereto as Exhibit “A,” and further 
substantiated by the attached memorandum of points and 
authorities, and Exhibits “B,” “C” and “D” inclusive, 
also attached hereto. 

This motion is in accordance with F. R. C. P. Rule 56, 
and is based on the grounds that there is no genuine issue 
of material fact; that the affirmative allegations contained 
in the defendant’s answer are redundant, immaterial, im¬ 
pertinent, and do not constitute a sufficient defense at law; 
and that the plaintiff is entitled to relief as a matter of law 
and equity. 

Elmer F. Bennett, 

65 Galveston St., S. W., 
Washington 20, D. C., 
Attorney for Plaintiff. 

• ••*••••• 

24 Filed Oct. 15, 1948. 

Exhibit “A.” 

Affidavit of Morris Eigen. 

Morris Eigen, being duly sworn, deposes and says: 

1. That he is the plaintiff in the above-entitled action. 

2. This is an action for specific performance of a con¬ 
tract. Deponent refers to the complaint herein for a more 
particular statement of the cause of action. 
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3. Deponent verily believes that there is no gennine issue 
as to any material fact and that plaintiff is entitled to re¬ 
lief as a matter of law and equity. 

4. Deponent further says: 

(A) Pursuant to a newspaper advertisement contained in 
a Washington, D. C., newspaper, he entered into negotia¬ 
tions with the defendant for the purchase of the mountain 
land in Clarke County, Virginia, more particularly de¬ 
scribed in Exhibit A to the complaint herein; 

(B) That as a result of these negotiations deponent and 
defendant entered into the contract attached as Exhibit A 
to the answer herein. Said contract was subscribed by the 
dependent and the defendant at the residence of the de¬ 
fendant, 2305 Calvert Street, N. W., Washington, D. C., on 

the 29th day of July, 1947; 

25 (C) That at the request of the defendant, de¬ 

ponent on the third day of September, 1947, pro¬ 
ceeded with Miss Edith N. Cook of 2120 Florida Avenue, 
N. W., Washington, D. C., to the offices of Edward McC. 
Williams in Berryville, Virginia, then and previously rep¬ 
resented to deponent as attorney for the defendant, pre¬ 
sumably for the purpose of delivery of the deed to the 
property and completion of performance under the said 
contract of July 29,1947. In defendant’s presence the said 
Edward McC. Williams informed the deponent that there 
were clouds on the title discovered in the course of his ex¬ 
amination and that the defendant could not convey title 
good of record as agreed in the contract of July 29, 1947; 
the said Edward McC. Williams described the clouds in the 
chain of title as First, imperfections in the chancery pro¬ 
ceedings under which Frank M. Wray was appointed sub¬ 
stitute trustee to convey the 15-acre parcel of land, described 
in Exhibit A to the complaint herein, to the Winchester 
Credit Corporation; and Second, the failure of three heirs 
of Albert Elsea and their spouses to join in the deed to 
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Laura J. Payne, in the year 1904, of the 90-acre tract de¬ 
scribed in Exhibit A to the complaint herein; defendants 
attorney, Edward McC. Williams at the suggestion of Miss 
Cook, then stated that the above-mentioned clouds could be 
cleared by a suit to “quiet title.” 

(D) That deponent then indicated that he would not 
accept any risk nor burdens of litigation nor the burdens 
of attorneys’ fees under any circumstances; whereupon the 
defendant through his attorney, the said Williams, offered 
to enter into an agreement to hold deponent safe from any 
such burden and expense, and to clear the title within a 
reasonable time, and if not accomplished to return the pur¬ 
chase price of the land. Deponent asked defendant and his 
attorney, Williams, what would be a “reasonable time.” 

Defendant’s attorney, with knowledge of the circum- 
26 stances unknown to the deponent, stated that ap¬ 
proximately three months would be a “reasonable 
time. ’ ’ Deponent and defendant then subscribed the written 
agreement, in duplicate originals, dated September 3, 1947, 
which constitutes the contractual basis of the claim set 
forth in the complaint herein. A true copy of the agree¬ 
ment of September 3, 1947, is attached hereto and marked 
as Exhibit A-l. Deponent’s attorney has in his custody 
the duplicate original belonging to deponent and will 
present same at the hearing on the plaintiff’s motion for 
a summary judgment. 

(E) That upon execution of the afroesaid written con¬ 
tract dated September 3, 1947, deponent made the entire 
settlement requested of him, viz. paid the one thousand nine 
hundred dollars ($1900) remaining on the purchase price 
agreed to in the written contract of July 29,1947, duplicate 
original of which constitutes Exhibit A of the answer here¬ 
in, and his share of the settlement expenses, as computed by 
Mr. Lamson and Mr. Williams, and accepted delivery of the 
deed from defendant, a true copy of which constitutes Ex¬ 
hibit A of the complaint herein. 
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(F) That sometime later in the month of September de¬ 
ponent reviewed his deed to the property in detail and was 
surprised to discover that said deed recited that defendant 
acquired a deed to the property on August 28,1947, a mere 
five days prior to the conveyance to deponent; that de¬ 
fendant had stated to the deponent in Berryville on Sept¬ 
ember 3, 1947, that he, the defendant, had “owned ’\ the 
property for two to three months; that deponent was rea¬ 
sonably entitled to question whether defendant had acted 
in proper person or as agent for another since defendant 
might have had no color of title to the property at the time 
the contract of sale dated July 29, 1947, was entered into, 
and deponent was informed that defendant did not 
27 have a real estate agent’s license in the District of 
Columbia; that deponent on or about September 30, 
1947, then wrote a letter to defendant’s attorney, the above- 
mentioned Williams, a copy of which has been submitted as 
Exhibit B to the answer herein, said letter constituting the 
sole basis of defendant’s affirmative defense set forth in 
the answer herein. 

(G-) That on or about October 5, 1947, deponent received 
a letter dated October 3, 1947, from the above-mentioned 
Williams, attorney for the defendant, explaining the cir^ 
cumstances prompting deponent’s inquiry of September 30, 
1947. A true copy of the letter from the said Williamjs, 
dated October 3, 1947, is attached hereto and marked as 
Exhibit A-2, and the original is in the custody of deponent’s 
attorney and will be presented at the hearing on plaintiff’s 
motion for a summary judgment. 

(H) That deponent w T as satisfied with the reply concern¬ 
ing defendant’s title contained in the October 3 letter from 
defendant’s attorney; that deponent had no knowledge, in¬ 
formation or belief with respect to the letter from defend¬ 
ant’s attorney to defendant dated October 8, 1947, attached 
as Exhibit C to the answer herein. 
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(I) That deponent was greatly surprised when he re¬ 
ceived a further letter on or about October 19, 1947, from 
defendant’s attorney, Williams, dated October 18, to the 
effect that defendant had dropped the matter; and that 
further prosecution of the suit to quiet title would be at 
deponent’s expense; that then and only then did the de¬ 
ponent engage the services of an attorney, Julius Aronoff, 
Esq., of Washington, D. C.; that a true copy of said letter 
of October 18, 1947, is attached hereto and marked Exhibit 
A-3, and the original is in the custody of plaintiff’s attorney 
and will be presented at the hearing on plaintiff’s mo¬ 
tion. 

28 (J) That deponent instructed the said attorney, 

Aronoff, to hold the defendant in breach and to offer 
reconveyance of the property to defendant in accordance 
with the contract of September 3,1947 (Exhibit A-l hereto); 
that deponent is informed that said Aronoff made several 
futile attempts to communicate wdth the defendant; that 
deponent terminated the services of the said Aronoff in the 
month of December, 1947. 

(K) That in February of 1948, deponent engaged the 
services of his attorney herein, Elmer F. Bennett, Esq., 
with instructions to him to perfect offer of reconveyance, 
accomplish tender if possible, or otherwise bring the entire 
matter to culmination, as he should deem advisable. 

(L) That deponent has been ready, willing, able and 
anxious at all times since receipt of the letter dated Octo¬ 
ber 18, 1947, from defendant’s attorney, Williams, to re¬ 
convey the land involved herein to the defendant in ac¬ 
cordance with the agreement of September 3, 1947 (see 
Exhibit A-l attached hereto). 

(M) That deponent is not and has not been married 
since September 6, 1946, the date of final decree of divorce 
from deponent’s former wife; a correct copy of said divorce 
is attached hereto and marked Exhibit A-4, a duly certified 
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copy being in the custody of deponent’s attorney and to be 
presented at the hearing on plaintiff’s motion for a sum¬ 
mary judgment. 

5. Deponent therefore prays that an order may be made 
striking out the answer of the defendant, and granting 
a decree of specific performance to the plaintiff requiring 
the defendant to accept the deed of reconveyance tendered 
with the complaint herein, and further requiring the de¬ 
fendant to pay to the plaintiff the sum of two thousand 
dollars with interest from the 18th day of October, 1947, 
together with ancillary damages amounting to two 

29 hundred dollars for improvements to the real estate 
involved herein made by the plaintiff prior to the 

18th day of October, 1947, with interest from that date, to¬ 
gether with all costs of the action and of this motion. 

Morris Eigen. 

State of Virginia, 

Arlington County, ss : 

Subscribed and sworn to before me in Arlington County, 
State of Virginia, my county and state, on this 1st day 
of September, 1948. 

Alonzo L. Kelley, 

Notary Public. 

My commission expires September 18, 1949. 

30 Filed Oct. 15,1948. 

Exhibit “A-l.” 

This Agreement made and entered into this 3rd day of 
September, 1947, by and between George Lamson, party of 
the first part and Dr. Morris Eigen, party of the second 
part. 

Whereas, the party of the first part has this day conveyed 
unto the party of the second part, a general warranty deed 


to three (3) certain tracts of land situated east of the Shen¬ 
andoah River in Clarke County, Virginia, containing in the 
aggregate One hundred and twenty-four (124%) and three- 
fourths acres, more or less, and, 

Whereas, the party of the first part has agreed to in¬ 
stitute a suit for the purpose of clearing the title to the 
said property. 

Now Therefore This Agreement Witnesseth, that for 
and in consideration of the premises and the further stipula¬ 
tions hereinafter contained, the said party of the first part 
hereby agrees and binds himself to cause to be instituted 
at once appropriate proceedings in the Circuit Court of 
Clarke County, Virginia, for the purpose of removing all 
clouds from the title to the aforesaid property, in con¬ 
sideration for which, the said party of the second part 
hereby agreed to accept the deed to the property and to 
make settlement in full therefor. 

It is understood and agreed that in the event of the 
failure of the said party of the first part to obtain a decree 
in the proceedings provided hereby to be instituted, within 
a reasonable length of time, he will return the consideration 
paid to him upon reconveyance of the property by the said 
party of the second part. 

Witness the following signatures this the 3rd day of 
September, 1947. 


(Signed) George Lamson. 
(Signed) Morris Eigen. 
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43 Filed Nov. 5,1948. 

A. Motion to Dismiss by Defendant. 

B. Memorandum in Opposition to Plaintiff’s Motion for 
Summary Judgment and to State Defendant’s Answer. 

Defendant submits that this Honorable Court should deny 
plaintiff’s motion for summary judgment in the above- 
entitled cause, and moves the Court to dismiss this action 
for the reasons set out in defendant’s Memorandum of 
Points and Authorities. 

McNeil & Fuller, 

By Robert H. McNeill, 
Bowen Building, 

815 15th St., N. W., 
Washington, D. C. 
Attorneys for Defendant. 

Elmer F. Bennett, Esq., 

65 Galveston St., S. W., 

Washington 20, D. C., 

Attorney for Plaintiff. 

• **•****• 


53 Opinion of the Court. 

The Court (Morris, J.): I am of the view that under the 
facts stated in this case that the only relief sought is the 
recovery of the sum of $2,000 under the contract referred to 
in the complaint; 

That to recover that it must be shown that there has been 
a tender of a deed, which, I think, should be proferred, but 
if that be shown and the contract be proven as alleged, the 
remedy is a judgment for $2,000; and I think under those 
conditions it comes within the purview of civil actions of 
which the Municipal Court has exclusive jurisdiction. 
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Mb. Bennett: Well, I think, Your Honor,- 

The Court (interposing): I may be wrong. Why don’t 
you take it upt 

Mr. Bennett : I think you would like to see the point go 
up, too, because it is bound to be a troublesome one. 

(Thereupon the instant hearing was concluded.) 

• •••••••• 


47 Filed Dec. 6, 1948. 

Order. 

This cause coming on to be heard on November 30, 1948, 
on defendant’s Motion to Dismiss, and plaintiff’s Motion 
for a Summary Judgment, and the Court having considered 
the pleadings and oral arguments of counsel for the re¬ 
spective parties, it is, this 6th day of December, 1948 

Ordered, Adjudged and Decreed that this action be dis¬ 
missed with costs against the plaintiff. 

Jas. W. Morris, 

Judge . 

• •••••••• 


48 Filed Dec. 13,1948. 

Notice of Appeal 

Notice is hereby given that Morris Eigen, plaintiff above 
named hereby appeals to the United States Court of Appeals 
for the District of Columbia from the order dismissing the 
action herein on December 6,1948. 

(Signed) Elmer F. Bennett, 
Attorney for Appellant Morris Eigen. 
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Morris Eigen, Appellant , 
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George H. Lamson, Appellee. 
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District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

Appellant’s action was for the recovery of the sum of 
$2,000.00, which he paid the appellee for 124% acres of land 
situated in Clarke County, Virginia. 

The Court below dismissed the action on the ground that 
it did not have jurisdiction as the only relief sought was the 
recovery of the sum of $2,000.00. 

Appellant purchased the land on September 3, 1947, at 
which‘time a general warranty deed was delivered to appel¬ 
lant in Berryville, Virginia (Id. pp. 4 and 5). At the same 
time an agreement was executed by appellant and appellee 
whereby appellee agreed to institute a suit for the purpose 
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of removing any clonds from the title of said property, and 
if appellee failed to obtain a decree in the proceedings pro¬ 
vided thereby to be instituted, within a reasonable length 
of time, he would return the consideration paid to him upon 
reconveyance of the property’* by the appellant. (Id. pp. 
21 and 22). 

Immediately following the execution of the agreement 
and deed, appellee retained an attorney and directed him to 
proceed with suit to remove suggested clouds from the 
title. The attorney advised that from his examination 
that the defects were of no consequence and had been cured 
by the Statute of Limitations. (Id. pp. 9,10). Appellant 
later had said deed recorded in the office of Clerk of the 
Circuit Court of Clarke County, Virginia, in Deed Book 35 
at page 514 (Id. p. 7). 

About a month after the execution of the Agreement and 
deed a dispute arose between appellant and appellee, over 
the sale of said property, and appellant later demanded the 
return of the $2,000 paid for the property. On June 8, 
1948, appellant filed a complaint in the District Court, — 
(a) for specific performance of said agreement to recover 
the $2,000, (b) for damages in the sum of $300, and (c) for 
Judgment against appellee in the sum of $1200, if specific 
performance was not granted, (Id. pp. 2-4) and tendered 
therewith a deed of reconveyance to appellee. (Id. pp. 6,7) 

STATUTES INVOLVED 

New Title 28, % 1331 -28U.S. C. A ., Judiciary and Judi¬ 
cial Procedure: 

1331. Federal question; amount in controversy. 

The District Courts shall have original jurisdiction 
of all civil actions wherein the matter in controversy 
exceeds the sum or value of $3,000, exclusive of inter¬ 
est and costs, and arises under the Constitution, laws 
or treaties of the United States.” 
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Title 11, D. C. Code: 

“§ 11-305 (18:43) Jurisdiction — Powers of District 
Courts conferred. 

The said court shall possess the same powers and 
exercise the same jurisdiction as the District Courts 
of the United States, and shall be deemed a court of 
the United States. (Mar. 3, 1901, 31 Stat. 1199, Ch. 
854, § 61; Mar. 3,1911, 36 Stat. 1167, ch. 231, § 289.) 

POINT INVOLVED 

Whether the action to recover the $2,000 paid for the 
property was within the jurisdiction of the United States 
District Court for the District of Columbia? 

SUMMARY OF ARGUMENT 

The United States District Court for the District of 
Columbia properly held that it did not have jurisdiction 
over appellant’s claim to recover the purchase price of 
land, as the amount was less than $3,000. {Section 1331 of 
New Title 28, U. S. C. A. Judiciary and Judicial Procedure, 
and Title 11-305 (18:43) District of Columbia Code, 1940, 
quoted above.) 

The jurisdiction of Federal Courts is not determined by 
state statutes or cases. Barrow Steamship Co. v. Kane, 
179 TJ. S. 100, 42 L. Ed. 964 cited in Jenk v. R. J. Reynolds 
Tobacco Co., 24 F. Supp. 716, D. C., W. D. Va. 

This is not an action for specific performance to recover 
title to property, but a civil action to recover the $2,000 
purchase price paid for property. 
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ARGUMENT 

Appellant’s Claim Was Not Within the Jurisdiction of 
the United States District Court for the District of 
Columbia. 


L 

(a) This is a case where appellant purchased from 
appellee property situated in Virginia, and later decided 
that he did not want the property, so he sued to recover the 
$2,000 purchase price. 

As appellant’s claim is for less than $3,000 the Court be¬ 
low properly held that it did not have jurisdiction. (Appel¬ 
lant’s App. pp. 23,24). 

The test of jurisdiction of a federal court respecting the 
amount in controversy is the value of the object to be 
gained by the suit. (Healy v. Ratta, 67 F. 2d. 554, affirming 
D. C., Ratta v. Healy, 1 F. Supp. 669,) and the amount is 
the same in equity as in law, over $3,000, to confer jurisdic¬ 
tion upon the Court below. Adams Schuman Associates v. 
City of N. T., 40 F. 2d. 216, cert denied 282 JJ. S. 838, 75 L. 
Ed. 745; Klepinger v. Rhodes, 78 U. S. App. D. C. 340,140 
F. 2d. 697, cert. den. 322 TJ. S. 734); Rowe v. Nolan Finance 
Co. 79 XJ. S. App. D. C. 35,142 F. 2d. 93. 

The cases cited by appellant as to the Virginia law have 
no effect on the jurisdiction of the court below. ( Barrow 
Steamship Co. v. Kane, 179 JJ. S. 100, 42 L. Ed 944, cited in 
Jenk v. R. J. Reynolds Tobacco Co., 24 F. Supp. 716, D. C., 
W. D. Va.) 

Appellant does not and cannot cite a single case or stat¬ 
ute to support his contention that, the Court below had 
jurisdiction in his case. He cites the following cases in this 
court on the question of jurisdiction: 

Klepinger v. Rhodes, 78 JJ. S. App. D. C. 340,140 F. (2d) 
697, was an action to have a trust impressed upon funds 
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amoxmting to $1,980, or,, in the alternative, for a money 
judgment. This Court affirmed the Court below in dis¬ 
missing the action for lack of jurisdiction. 

In Rowe v. Nolan Finance Co., 79 U. 8. App . D. C. 35, 142 
F. (2d) 93, this Court affirmed the lower court in dismissing 
the complaint as the amount involved was less than 
$3,000.00. 

In Howenstein Realty Corporation v. Richardson, 77 U . S. 
App. D. C. 299, 135 F. 2d. 803, the action was to recover 
damages in the sum of $841.05 due to an error in the de¬ 
scription in the deed of the property purchased. This 
Court reversed the Municipal Court and returned the case 
to that Court, — 

“In view • • • of the fact that the present action 
was solely one at law to recover'damages for breach 
of contract • * •” (135 F. 2d at page 804). 

Although appellant designated his case as a “Complaint 
for Specific Performance,” it was (as in the Howenstein 
case, supra,) solely a civil action to recover damages for 
an alleged breach of contract. Appellant tendered a deed 
for reconveyance of the property to appellee and appel¬ 
lant’s “only relief sought is the recovery of the sum of 
$2,000 under the contract referred to in the complaint”. 
(Appellant’s App. pp. 2-4, the Complaint, and Id. pp. 23,24, 
Opinion of the Court). 

As appellant accepted the deed on September 3,1947, the 
date the contract was drawn, and later recorded the gen¬ 
eral warranty deed (Id. p. 5) the contract should be disre¬ 
garded and the terms in the deed, rather than in the con¬ 
tract, should be controlling. ( Howenstein Realty Corpora- 
tion v. Richardson, supra ). 

Appellant argues that his claim is not for a debt or dam¬ 
ages, and that a broader construction of the word personal 
property would render the words debt and damages mere 
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surplusage, (page 6 of appellant’s Brief). In the case of 
Klepinger v. Rhodes, supra, this Court held that, — 

“Section 11-755 of the District of Columbia Code 
Supp. 1943, establishing the present Municipal Court 
for the District of Columbia, vests in that court, exclu¬ 
sive jurisdiction ‘of civil actions, including counter¬ 
claims and crossclaims, in which the claimed value of 
personal property or the debt or damages claimed, ex¬ 
clusive of interest, attorneys’ fees, protest fees, and 
costs, does not exceed the sum of $3,000 • • Prior 
to the enactment of this statute the exclusive jurisdic¬ 
tion of that court extended to all cases not in excess of 
$1,000 ‘in all civil cases in which the amount claimed to 
be due for debt or damages arises out of contracts, ex¬ 
press or implied, or damages for wrongs or injuries to 
persons or property .’ The change in statutory word¬ 
ing has eliminated the requirement that a plaintiff 
claim an amount due for debt or damages arising out 
of contracts, express or implied, or damages for 
wrongs or injuries to persons or property. The only 
requirements under the existing statute are that the 
action be a ‘civil action’ and that it involve personal 
property, debt, or damages amounting to less than 
$3,000.00. 

(2) The term ‘personal property’ covers choses in 
action wehther they are legal or equitable and the 
words ‘civil actions’ are generally held to cover both 
actions at law and actions in equity.” (pp. 697, 698.) 

Appellant argues (page 8) that appellee in his answer 
has raised an issue of title to the land by denying the exist¬ 
ence of clouds upon the title to said land. However, the 
Court below does not have jurisdiction to try title to land in 
Virginia. ( Columbia Nat. Sand Dredging Co. v. Morton, 
28 App. D. C. 288). Hence the action below should be ap¬ 
proved and affirmed. 





